
A. I think it's my duty as a federal employee, when someone comes to 
 me and they want help petitioning the government, it's my duty to 
 give them feedback and help them on that.  
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The Corps will not issue a permit where the regional 
administrator of EPA has notified the district engineer and 
applicant in writing … that he intends to issue a public 
notice of a proposed determination to prohibit or withdraw 
the specification, or to deny, restrict or withdraw the use 
for specification …  
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Think of a huge open pit 
mine and tailings reservoir 
proposed for Yellowstone 
National Park.  That would 
rival this situation in many 
ways but wouldn’t have 
the potential off site and 
world wide impacts of this 
proposal. 



3 

“…EPA recognizes that where 
possible it is much preferable 
to exercise this authority 
before the Corps or State has 
issued a permit, and before 
the permit holder has begun 
operations.” 

Because this is the new face of 
EPA: open, collaborative, 
promoting the discussion on 
environmentalism before a 
decision is made. 

We will be more successful 
controlling the spin on a 
proactive action.  We are doing 
due diligence.  We are facilitating 
a process that can control undue 
expense for the project 
proponent and allow for efficient 
and timely permittable projects. 
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Additional proposals for developing mineral deposits similar to Pebble appear likely in the near 
future. Exploration on the Kahiltna Terrane, of which Bristol Bay is a part, has increased as a 
result of the Pebble discovery6.  The claim block owned by PLP includes two “high priority 
targets” to the southwest of the Pebble deposit but within the magnetic anomaly that led to the 
discovery of Pebble7.  Exploration has begun on Groundhog Mountain just north of the Pebble 
deposit8 and on claims adjacent to PLP’s to the southwest9.  Mining geologists have now 
described an ancient mineralized volcanic caldera wholly within the Bristol Bay drainage, of 
which the Pebble site is the southeast quarter10.  Exploration is proceeding for copper sulfide 
deposits around this caldera.  Pebble appears to be the first of multiple sulfide deposit mining 
prospects in the Nushagak and Kvichak watersheds. 
 
Based on information from PLP, other mining sources and EPA’s review of existing literature 
and reports, EPA Region 10, Aquatic Resources Unit believes that:  

1) Bristol Bay, its watersheds, and aquatic resources are irreplaceable natural and 
economically essential resources that can provide benefits to countless 
generations to come; and 

2) Large-scale filling of wetlands and stream channels that support the salmon 
resources of Bristol Bay and the development of mines, with associated 
infrastructure, acid generating mine pits, waste rock and tailings ponds, pose 
significant and unacceptable risks of damage to this unique and essential 
resource. 

As a result, EPA Region 10, Aquatics Resources Unit, staff have identified the Nushagak and 
Kvichak watersheds of Bristol Bay as candidates for a Section 404(c) prohibition or restriction 
under the Clean Water Act.  In addition, six Alaskan tribes, the Bristol Bay Native Corporation, 
the Bristol Bay Native Association and two commercial fishing associations have requested that 
EPA use its authority under Section 404(c) to protect these unique resources.   
 
Under Section 404(c) of the Clean Water Act, EPA is authorized “to prohibit the specification 
(including the withdrawal of specification) of any defined area as a disposal site, and [the 
Administrator] is authorized to deny or restrict the use of any defined area for specification 
(including the withdrawal of specification) as a disposal site, whenever he determines, after 
notice and opportunity for public hearings, that the discharge of such materials into such area 
will have an unacceptable adverse effect on municipal water supplies, shellfish beds and fishery 
areas (including spawning and breeding areas), wildlife, or recreational areas….The 
Administrator shall set forth in writing and make public his findings and his reasons for making 
any determination under this subsection.11”Historically, EPA has generally waited until a permit 
application was pending before it made 404(c) determinations.  However, that is neither a 

                                                 
6 Lasely, Shane.  2010.  Mining News: Explorers descend on the Kahiltna Terrane.  North of 60 Mining News, Vol. 
15, No. 26.  Week of June 27, 2010. 
7 Northern Dynasty Minerals, Ltd. Web site accessed on July 9, 2010: 
http://www northerndynastyminerals.com/ndm/PD_EL.asp 
8 Alaska Public Radio web site accessed on June 9, 2010: http://aprn.org/2010/06/08/mining-company-explores-
groundhog-mountain/ 
9 See footnote 6 
10 Mining News.  2008.  Mining News: Junior seeks JV partner for SW claims. North of 60 Mining, Vol. 13, No. 17.  
Week of  April 27, 2008.  
11 33 U.S.C. § 1344(c) 
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requirement nor an intent of the process.   EPA can make such a determination before any 
application is submitted12.  In fact, the preamble to the 404(c) regulations states a clear 
preference for making a 404(c) determination in advance of a permit13.  
 
If EPA determines, given the information it has at hand, that there is “likely to be” an 
unacceptable adverse impact to the aquatic ecosystem, then EPA’s regulations allow EPA to 
proceed under Section 404(c) without the permit or NEPA process14. Therefore, EPA could 
choose to “prohibit the designation of an area as a disposal site” for any purpose, or it could 
restrict the use of an area as a disposal site for a particular purpose such as the large scale mining 
of sulfide ores, or it could restrict the use of an area as a disposal site by placing conditions on 
disposal, location, volume, etc., that will adequately prevent unacceptable adverse impacts to the 
resource. On the other hand, if EPA concludes, based on all available information, that there are 
levels of activity which could be sustained in these watersheds without unacceptable adverse 
impacts to the aquatic ecosystem, then a permit application or applications could proceed under 
§404, with attendant review under NEPA. 
 
Prohibition or restriction under 404(c) could be comprise any of a number of strategies for 
responding to specific risks.  The prohibition or restriction could be: 

 Geographically based, e.g., all watersheds surrounding ore body 
 Activity-based, e.g., discharges resulting from sulfide ore mining, or based on type of 

mine 
 Threshold-based, e.g., limit on volume of discharge, or on sulfide content of waste, etc. 
  Could be combination of any of the above 
 Any threshold-based action requires identification of a “safe” threshold 

 
Tribal consultation and public involvement will help to define the nature and scope of a 
prohibition or restriction.   
 
At this time we identify two options for action currently available to EPA.  The pros and cons 
and the projected resource needs of each option are listed below.  
 
II. Options: 

 
1. No action in response to Tribal and others’ request for a 404(c) 

 
EPA would participate in the permit and NEPA process for each mine as applications 
are submitted, followed by a 404(q) and 404(c) determination if appropriate.  EPA 
would be addressing potential environmental impacts individually as projects are 
proposed.  
 
A.  Process: 

                                                 
12 40 C.F.R. Part 231.1 
13 Federal Register Vol. 44, No 196, Pages 58076 through 58082, Tuesday, October 9, 1979, Preamble to the final 
rule: Denial or Restriction of Disposal sites; Section 404(c) Procedures. 
14 40 C.F.R. Part 231.2(e) 
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a) Evaluate Clean Water Act (CWA) Section 404 permit applications 
 Pebble Limited Partnership has said that they expect to submit CWA 

Section 404 permit applications in 2012.  
 Permit applications from other sites would follow on individual 

project schedules in the years to come. 
 404 permits are required from the Army Corps of Engineers for each 

project.   
 EPA’s role would be to review each project and comment on its 

compliance with the 404(b)(1) Guidelines  
 Potential outcomes include: 

1. Provide recommendations on avoidance, minimization and 
compensatory mitigation for fill discharges. 

2. Include “elevation language” in our comments on the permit 
public notice that reserves our “rights” to elevate 
disagreements to higher authority than the Alaska District 
(404(q)); possibly elevate the permit decision. 

3. Use our 404(c) authority to withdraw (“veto”) the Corps’ 404 
permit. 

 
b) Participate in NEPA Environmental Impact Statement (EIS) development 

 EPA’s role is to review and comment on the technical merit of the 
EIS and compliance with NEPA regulations. 

1. EPA could be a co-lead with the Corps, but this is less likely 
since EPA haws no specific permit authority. 

 EPA would rate the project according to the quality of the EIS and 
the environmental impact of the project.   

 EPA could rate the project environmentally unacceptable and 
recommend that no action be taken.  EPA would have the option of 
elevating the Corps’ NEPA decision to the Council on 
Environmental Quality. 

 
Pros: 
 The permit and NEPA processes could generate a great deal more detailed 

environmental information and analysis upon which to base a decision.  
 Support for a 404(c) position from other agencies and the public may increase 

as more information is made available about the project and potential impacts.  
It should be noted, however, that substantial support already exists.  

 
Cons: 
 Each permit and NEPA process would likely take several years to complete. 
 To negotiate the regulatory process a great deal of human and other resources 

will be required by all parties involved for each permit.   
 PLP would likely spend tens of millions of dollars on necessary 

environmental studies. 
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 We can anticipate that significant Region 10 ARU, ORC, OEA and ERSMU 
FTE would have to be assigned to this unusually large and complex initial 
project for an extended review period. 

 EPA Region 10 Aquatic Resources Unit believes that there is already 
sufficient information to make a recommendation that the Nushagak and 
Kvichak River watersheds should be restricted for discharge of dredged or fill 
material.   

 The 404 permit process and NEPA process do not address watershed issues, 
but are specific to a single project.  If the record, when developed, indicates 
that there are no practicable precautions or practices for ore development 
which will adequately protect the resources, the only mechanism which will 
protect them on a watershed basis is 404(c). 

 
Estimated Resources Needs:  We estimate that the project team (up to six staff) would 
be engaged for several years for each proposed mine, to a greater and lesser extent 
over that time.  One each of ERSMU and ARU staff would be involved to a 
substantial extent over most of that time.  Other team members with special technical 
expertise would be involved as the expertise was needed (weeks at a time). 

 
 
2.  Initiate 404(c) process (“Intent to Issue Notice of Proposed Determination”)  
 

EPA would address the protection of aquatic resources in the Nushagak and Kvichak 
watersheds as opposed to restricting individual mining operations.  While it would 
address the mining of sulfide deposits, it may also address other development. We 
would address all issues in a single comprehensive and pro-active action.  

 
A. Process: 

a) Send “15 day” letter to Corps of Engineers stating that EPA is considering 
invoking Section 404(c) of the Clean Water Act. 

 
b) Initiate discussions with PLP about the risk of adverse effects on the 

Nushagak and Kvichak watersheds and fisheries.  Solicit information from 
them that would rebut our conclusions. 

 
c) Initiate government to government consultation with Nushagak and Kvichak 

tribes about the nature and scope of a 404(c).  
 
d) Dedicate staff and contractor time to compile existing information on the 

Bristol Bay watershed and information relevant to sulfide-ore mining, and to 
identify any additional analyses that might be needed. 

 
e) Engage USGS to assist in the analysis of geochemical, hydrogeologic and 

seismic information existing for the Bristol Bay area.   
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f) Engage NOAA to assist in the analysis of climate information for Bristol Bay 
and fisheries and other relevant information for Bristol Bay and associated 
waters (Bering Sea and North Pacific). 

 
g) Develop a formal impacts evaluation for mining in the Bristol Bay watershed. 
 
h) Have ORC evaluate the potential for a “takings” claim and assist in evaluating 

restricted areas or activities. 
 

i) Develop options for appropriate restrictions on discharges from mining and 
other activities that would be permittable within Bristol Bay watershed. 

 
Pros: 
 Pro-active protection of Bristol Bay aquatic resources for subsistence, 

commercial, recreational and broad ecological purposes.  
 Achieves goals identified in preamble to 404(c) regs: i.e., it facilitates 

planning by developers and industry, eliminates waste of resources on 
projects that will likely be restricted at the end of a more extensive process 
and facilitates comprehensive protection of aquatic resources. 

 Positively responsive to tribal governments to whom we have a trust 
responsibility. 

 Agencies throughout the federal, state and tribal governments would be 
relieved of the burden of staffing the long term effort of NEPA, Section 7 
consultation, and 404 review and various state laws and programs. 

 PLP or any other project proponent could avoid spending tens of millions of 
dollars on a project EPA ARU program staff believe should be withdrawn in 
the end. 

 EPA resources required for relatively shorter period of time. 
 

Cons: 
 Will generate an immediate political backlash by the State of Alaska and 

mining interests. 
 EPA will become the target of litigation from the State of Alaska, PLP (or 

another project proponent), and others once the 404(c) is completed.  
 Requires dedication of substantial EPA resources for the next 1 to 2 years. 

 
Estimated Resource Needs:  We estimate that 2 FTEs would be required for 1 to 2 
years, plus others with specific expertise at specific times (weeks at a time).  Will 
likely require a request of resources from headquarters.  
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Q. And I have just a few seconds here.  So I just want to be very clear.  
 The work that NatureServe had already been doing, as you've stated 
 to build the record for a 404(c) action, that work just became part of 
 the watershed assessment? 
 
A. That's correct.   
 
Q. And money was added onto the contract and everything else that 
 was needed to facilitate that?   
 
A. Right. 
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Q. And did you ever try to convince anyone else at the EPA that the agency should use Section 
 404(c) authority with regards to the Pebble project?   
 
A. Well, what do you mean by "anyone else"?  I mean I don't deal with everybody in the 
 agency.   
 
Q. Right.  Do you specifically recall trying to persuade someone to that particular sentiment?   
 
A. Well, I think it was my job to brief them and to inform people about the issue, and then it 
 was really strictly up to them to decide whether they agreed or not.  I felt that we should 
 use 404(c), and I made that case.   
 
Q. Did you present the other part of the case, which, presumably, is not to use the 404(c) 
 process?   
 
A. Well, actually, now that you mention that, I believe in the option paper it talked about the 
 other    about not using 404(c) and what that entailed.  But I don't think it was necessarily 
 my job to say    well, I mean I had come to the conclusion that this was an authority that 
 we had and we should do so.  So I don't think I presented, you know, say, "Well, here's the 
 option.  The other options is to wait for the permitting process to go"   -- 
  
 [Mr. North’s COUNSEL]:  Keep your voice up. 
 THE WITNESS:     -- you know, "to go forward and to work under that."  I don't think  --  that 
 was not what I was presenting [emphasis added]. 
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Q. Okay.  One of the issues that I think has come up in the PLP 
 litigation is the utilization of a personal E mail address to 
 sometimes communicate while you were working from home.  
 Did you do that on occasion when you worked from home?   
 
A. Yes. 
 
Q. And why did you do that?   
 
A. I'm going to give two reasons.  One is because the EPA system 
 didn't work very well.  And so in order to communicate with 
 people by E mail, I had to use my home E mail.   
 The other reason is because there was no reason not to.  I mean 
 nobody ever said, "Don't use your home E mail," and sometimes 
 I was sending things off to other EPA employees' home E mail if 
 they were working at home, just because it was convenient and 
 there was no reason not to do that [emphasis added]. 
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